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Presenter Notes
Presentation Notes
Good Morning.
Today, we’ll review a short history of Buy America and its evolution, a brief overview of the Build America, Buy America (BABA) Act.
And then a review of Department actions to-date and future efforts.

The terms “Build America, Buy America (BABA)” and “Buy America” are interchangeable during this presentation.
There is an existing act labeled “Buy American” (with an ‘N’).  That does not impact highway construction, so that will not be part of today’s discussion.


BUY AMERICA HISTORY

Buy America Act of 1982
* Provision of The Surface Transportation Assistance Act
« Extended to purchases made by 3rd party agencies

 Definition of “American-made” becomes more complex

 All steel and iron components must be mined, melted and
manufactured in the United States

« With an Exception for “Minimal Use”
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The Buy America Act of 1982, a provision of the Surface Transportation Assistance Act, is introduced in reaction to the beginning of steady decline in manufacturing employment.

The requirements are extended to purchases made by third party agencies, as well as those made directly by the federal government. The act applies to the construction of highways, railways, and rapid transit systems.

The definition of “American-made” becomes more complex: all steel and iron components of end products must be mined, melted and manufactured in the United States, with an exception for “minimal use” if the materials constitute a low value or low percentage of the overall contract value.



BUY AMERICA HISTORY

Surface Transportation Assistance Act of 1982
 Championed by the Reagan administration
e Addressed concerns about the surface transportation infrastructure

» Added five cents to the per gallon gas tax
 four cents was dedicated to restore interstate highways and bridges, and
e one cent for public transit

» Also set a goal of 10% for DBE participation on federal-aid projects
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Presentation Notes
2nd Bullet – a specific focus on Highways and Bridges – the Transportation Infrastructure as we call it today.

3rd Bullet - The Act contained the Highway Revenue Act of 1982, which added five cents to the per gallon gas tax (the first such increase since 1961), of which four cents was dedicated to restore interstate highways and bridges, and one cent for public transit.



MANUFACTURED PRO

DEFARTMENT OF TEANSPORTATION

Féderal Highway Administration
LAGENCY: Federal Highway Administration [FHWA], DOT.
23 CFR Part 635
Buy America Requirements
48 FR 530859
November 25, 1983
ACTION: Final rule.

SUMMARY: The Federal Highway Administration (FHWA) is amending its Buy Rmerica
regulation to implement procedures required by section 165 of the Surface
Transportation Assistance Act (STAR) 1982 (Pub. L. 97-424). Section 165

provides
with exceptions that funds authorized for Federal-aid highway projects may not
be obligated unless the steel, cement, and manufactured products used in such
projects are produced in the United States. The amendments are based on a

review
of comments received in response to an interim final rule (January 17, 1983)

(48
FR 1946) and to amendments to that interim final rule (May 26, 1983) (48 FR
23631) which were issued to temporarily implement section 165. The final rule
provides for application of the revised Buy America provisions to steel and
cement regardless of project cost. The waiver exempting manufactured products
other than steel and cement contained in the January 17, 1983, interim final
rule is retained.

EFFECTIVE DATE: The final rule is effective December 27, 1983.

1983 Walver for
Manufactured
Products

1 “Active”

] Re-evaluation
Required

] Coordination with
AASHTO
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On the left is the actual screenshot of the 1983 FHWA Waiver

Waiver is still “Active”
*
All Waivers under the BABA Act are Required to be Re-evaluated
*
AASHTO working with all 50 States to develop a list of impacted products



BABA ACT REOQUIREMENTS

The Act requires the following Buy America preference:

 All iron and steel used in the project are produced (from the initial melting stage
through the application of coatings) in the United States.

« All manufactured products used in the project are produced in the United States.
This means the manufactured product was manufactured in the United States, and the
cost of the components of the manufactured product that are mined, produced, or
manufactured in the United States is greater than 55 percent of the total cost of all
components of the manufactured product

 All construction materials are manufactured in the United States. This means that all
manufacturing processes for the construction material occurred in the United States.
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1st Bullet – just a brief statement on iron and steel and process
Covered by the existing Buy America act requirements. BABA does not impact iron and steel.

2nd Bullet – focus on the highlighted statement
This is covered by the existing Buy America act requirements as well.
An existing Waiver has been in-place since 1983.  Sunsets Nov. 15th, 2022.  Extension in 2023?



BABA ACT DETAILS

e Buy America preference only applies to articles, materials, and supplies that are
consumed In, incorporated into, or affixed to an infrastructure project.

 For the purposes of this guidance, an article, material, or supply should only be
classified into one of the following categories: (1) iron or steel; (2) a manufactured
product; or (3) a construction material. ...an article, material, or supply should not be
considered to fall into multiple categories.

o Any waivers from these requirements must be in writing and meet the requirements...
 \ery extensive process — Ideally as a last resort, this process could be used
* Long lead-time and still wouldn’t be any guarantees it would be granted
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1st and 2nd Bullets are directly from the BABA Act language

1st Bullet – Excludes temporary traffic control and framework

2nd Bullet – A material or product shall only fall into one category – Iron/Steel, Manufactured Products, or Construction Materials

3rd Bullet – Waivers should be relied on to get an approval.  This effort takes time and there are no guarantees that the waiver will get approved.
A waiver request needs to be submitted without being tethered to the development of a project
Needs to start prior to any pre-design work – AGAIN, do not rely on a Waiver especially in the construction phase – this will not happen.


BABA ACT DETAILS

* The I1JA finds that “construction materials” includes an article, material, or
supply— other than an item of primarily iron or steel; a manufactured product;
cement and cementitious materials; aggregates such as stone, sand, or gravel; or
aggregate binding agents or additives— that is or consists primarily of:

 non-ferrous metals:

o plastic and polymer-based products (including polyvinylchloride, composite
building materials, and polymers used in fiber optic cables);

o glass (including optic glass);
e lumber; or
e drywall



Presenter Notes
Presentation Notes
1st Bullet (and sub-Bullets) are directly from the BABA Act language

Yellow highlighted are “Exempt”

Bolded sub-Bullets are what is targeted
Non-ferrous example is Aluminum
Plastic Family – for the most part, plastics – PennDOT has deemed plastic pipe to be a manufactured product
Glass beads for line striping are manufactured products as well




MANUFACTURED PRODUCTS

o ...Items that consist of two or more of the listed materials that have been combined
together through a manufacturing process, and items that include at least one of the
listed materials combined with a material that is not listed through a manufacturing

process, should be treated as manufactured products, rather than as construction
materials.

e ...the last two manufacturing steps with that process.



Presenter Notes
Presentation Notes
1st Bullet – two or more materials combined through a manufacturing process should be treated as a manufactured product

2nd Bullet –includes the last 2 manufacturing steps


COMPLETED TASKS

Notifications to Industry, Business Partners, Manufacturers — Continuing Effort

Developed an ECMS special provision for early contracts

Changes to Publication 408, Section 106.10 and developed a new Section 106.11

Identify products like Geotechnical materials, Signals/ITS equipment, Highway
Lighting equipment that could be impacted by changes to the existing Manufactured

Products Waiver
e Updates to CS-4171/CS-4171LA and eCAMMS including the new product application

e Ongoing: Incorporate the BABA Act requirements into the existing auditing processes
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Next Steps by Central Office – Coordination includes frequently scheduled meetings as needed.

Overview of our implementation plan/process:
Notify the affected industries and partners 
Discussed with Railroads on 6/24/22.
Discussed with Utilities on 6/24/22.
A letter was sent to all prequalified Construction Contractors on 7/22/22.
A letter was sent to all the manufacturers listed in Bulletin 15 (Pub. 35) on 8/17/22.
A notice was posted on the ECMS splash page on 8/22/22.
Will be discussed with municipal representatives at the Municipal Services and Financial Consultants Supervisors Meeting on 10/19/22 and the Municipal Advisory Committee Meeting on 11/3/22.
Develop a new Special Provision which will be incorporated into Pub. 408.
The current Section 106.10 covers the existing Buy America Requirements for federally funded projects.  A new Section 106.11 will be added to cover BABA for both federal and state funded projects.
Remove non-compliant products from Bulletin 15. – NOTHING REMOVED FROM BULLETIN 15 as of the TIME OF THIS PRESENTATION
Update the CS-4171 and CS-4171LA product certification forms.



NOTIFICATIONS
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Reference to the three letters already sent out to the Business Partners/Construction Partners and the approved Bulletin 15 Manufacturers.  The third letter was sent out directly to the Non-Domestic Manufacturers from Bulletin 15.

Matt Briggs and his staff (including two resource accounts) received over 150 calls/emails from the letter recipients.  Extensive time was spent to address and answer each call and email.


CONSTRUCTION INSPECTION

Impacts to Construction Inspection

 Eliminate Any Confusion — Keep It Simple

e Bulletin 15 Listing = Buy America Compliant

e Adjusting to the new CS-4171 and CS-4171LA Forms

 Monitor/Coordinate with FHWA on Future Waiver Revisions
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Keeping the impacts to Construction minimal as possible

If the materials or product is in Bulletin 15 – it is BABA Act compliant

The new certification forms are nearly complete – just being finalized thru our e-Cert process.

PennDOT’s Highway Administration continues to talk to FHWA’s PA Division Office, and
Will vet any necessary information out to the appropriate entities as the BABA Act requirements and definitions are updated and/or modified.


DEPARTMENT CERTIFICATION
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EXAMPLE:  CS-4171 and CS-4171LA forms have been revised with a new #8 statement to cover the BABA Act requirements.


ONGOING REFINING

Current Notice of Proposed Rule Making (NPRM)
e Cost of Components — Definition and How to Incorporate

 Other Construction Material Standards
e Coatings, Brick, Engineered Wood

 Definitions — Construction Materials, “Predominantly”
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This current NPRM included 10 multi-part questions and looked at defining and providing additional details for the existing explanations within the BABA Act language.



ONGOING REFINING

Current Notice of Proposed Rule Making (NPRM)
 How to Distinguish between Categories
 Definition and Standards for Fiber Optic Cable and Optical Fibers

e Clarification of the Excluded Materials List

e Definition of a Manufactured Product
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AASHTO was developing a formal response as well

NPRM Comments were due by 03/13/2023



DEPARTMENT RESOURCES

https://www.fhwa.dot.gov/construction/cqit/buyam.cfm

https://www.penndot.pa.gov/ProjectAndPrograms/Construction/PA Act3/pages/default.aspx
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Additional State Buy America laws are included within Act 3 – PennDOT information can be found searching for “PennDOT Buy America” or the link at the bottom of the slide.

The FHWA link is also provided.

The PennDOT site also includes an extensive Q&A for both the Federal and State (Act 3) details.

Remember:  Both Federal and State laws need to be followed.

Once the BABA Act requirements and revisions calm down, the Department’s website will need to be updated to include the BABA Act details.

https://www.penndot.pa.gov/ProjectAndPrograms/Construction/PA_Act3/pages/default.aspx
https://www.fhwa.dot.gov/construction/cqit/buyam.cfm

2 BUY AMERICA.
BABA ACT IMPACTS

Any Questions can be send to Matt
Briggs at mabriggs@pa.gov

Thank youl
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